Business Structuring and Operation

INTRODUCTION

1. FORMS OF BUSINESS ENTITY

Choice of structure

Unincorporated joint ventures

Advantages

Disadvantages

Partnership

Advantages

Disadvantages

Trading trusts

Advantages

Disadvantages

Selecting the form of joint venture

2. COMPANY STRUCTURE

Company constitutions

Shareholders’ agreements

Is the company bound by a shareholders’ agreement?
Shareholders’ agreement or constitution — which prevails?
Shareholders’ agreement — constitution relationship
Where and whys of shareholders’ agreement
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Objectives

Business plans and budgets
Guarantees and further funding
Ancillary agreements and contracts with shareholders
Shareholders undertakings

4. GOVERNANCE AND MANAGEMENT
Composition of the board
Directors’ meetings

Voting rights

Quorum

Chairperson

Interested directors

Special and unanimous resolutions
Minority rights

5. CAPITAL AND FUNDING
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Structuring possibilities
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Unbundle debt and equity components
Loans convertible to shares

Profit distribution/dividend policy

Financial assistance

When things change - bringing in new shareholders
New considerations

New investment

Debt finance

Equity finance

Consequences of raising equity on continuity of ownership
Company tax position

Qualifying company

Loss attributing qualifying company
Consequences for shareholders’ agreement
6. DIRECTORS AND EMPLOYEES
Management

Restraints of trade
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7. ENTRY AND EXIT OF SHAREHOLDERS
Share dealings

Sunset/Standstill clause

Pre-emptive rights

Pre-emptive provisions
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Practical importance
What is usual

Needed or not

Key issues

All or some of the shares
What price

Costs

Is seller committed
Company buyback/financial assistance
Change of control

What conditions

Overall timeframe
Parallel tender

Share valuation

Permitted transfers — transfers to related parties

Continuity of ownership
Drag-along and tag-along rights
Buy sell agreements

Key person insurance

Intention of resale

Securities Act considerations

Issue of equity and/or debt securities — corporate law considerations

Only sell to “"non-public” or to “eligible persons”

Test advertising
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8. DEADLOCK AND DEFAULT

Deadlock

Dissolution

Russian roulette

Shoot out

Takeout

Put and call option

Takeover provision

Default

9. DISPUTE RESOLUTION

Negotiation

Independent expert appraisal (binding or non-binding)
Case presentations

Mediation

Arbitration

Liquidation — Jenkins & Anor v Supcaf Limited unreported, HC 26/4/2006

Prejudiced Shareholders — Re Environmental Products (NZ) Limited, Power v Sands
unreported, HC NP 17/2/2005

APPENDIX 1 - CONSTITUTION REFERENCE GUIDE
APPENDIX 2 - SAMPLE SHAREHOLDERS’ AGREEMENT
APPENDIX 3 — SAMPLE BUY-SELL AGREEMENT
APPENDIX 4 — JOINT VENTURE AGREEMENT CHECKLIST

APPENDIX 5 — AGENT INDEMNITY
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